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Court of Appeals of the District of Columbia. 


No. 3496. 

William H. Harris, Appellant, 
vs. 

David Danov. 


a Supreme Court of the District of Columbia. 

No. 64173. 

At Law. 

David Danov, Plaintiff, 
vs. 

William H. Harris, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in Municipal Court. 

Filed August 27,1920. 

In the Supreme Court of the District of Columbia. 

No. 64173. 

At Law. 

David Danov, Plaintiff, 
vs. 

William H. Harris, Defendant. 

District of Columbia, To wit: 

Your Complainant David Danov being first duly sworn according 
to law, states that he is entitled to the possession of the premises No. 
1—3496a 
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WILLIAM H. HARRIS VS. DAVID DA NOV. 


322 Pennsylvania Avenue Southeast located in the District of Colum¬ 
bia, and that the same is unlawfully detained from him and held 
without right by the defendant William H. Harris to whom the com¬ 
plainant had heretofore rented the said premises as a monthly tenant 
and whose tenancy and estate has been determined by the service of 
a due notice to quit. Complainant therefore prays that a Summons 
be issued, commanding the defendant to appear and show cause 
why judgment should not be given against him for the restitution 
of the possession of said premises, and costs of this suit. 

DAVE DANOV. 


Subscribed and sworn to before me this second day of August, 
1920. 

[seal.] FREDERICK J. RICE, 

Notary Public, D. C. 


2 


Summons in Municipal Court. 


****** 


* 


The President of the United States to the defendant, William H. 

Harris, Greeting: 

You are hereby summoned to appear in this Court on the 13 day 
of August, A. D. 1920, at 10 o'clock a. m., to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff and costs of 
this suit, and in case of your failure so to appear and answer, the 
suit will be proceeded w T ith as in case of default. 


Witness the Honorable Judges of said Court this 2 day of August 
1920. 


BLANCHE NEFF, [seal.] 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 


1.00 Pd. Clerk. 


Marshal's Return. 


Summoned as within directed. 


8/2, 1920. 

MAURICE SPLAIN, 

U . S. Marshal, 
By J. ANKERS, 

Deputy Marshal. 
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Judgment in Municipal Court. 

Aug. 13, 1920. 

J udgment for plaintiff for possession of the within described 
3 premises, after trial with costs. 

M. M. DOYLE, 

Judge. 

Appeal noted by counsel for defendant in open court. 

t 

Undertaking on Appeal in Municipal Court. 
******* 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 13th 
day of August, 1920, to the Supreme Court of the District of Co¬ 
lumbia, and Fidelity and Deposit Co. of Md., a corporation, his 
surety, hereby appearing and submitting to the jurisdiction of the 
said Supreme Court of the District of Columbia, undertake jointly 
and severally to abide by and pay the said judgment if it shall be 
affirmed, together with the costs of the appeal, and all intervening 
damages to the leased property, and compensation for the use and 
occupation thereof from the date of the said judgment to the date of 
its affirmance, which said judgment, if affirmed, may be rendered 
against them by said appellate court jointly, or either of them sep¬ 
arately, in this case, for the amount of the judgment so affirmed and 
the intervening damages, compensation and costs aforesaid. 

Signed this 17" day of August A. D. 1920. 

WILLIAM H. HARRIS. 

FIDELITY AND DEPOSIT CO. OF MD. 

B. E. GERMANN, [seal.] 

A tty. in Fact. 

Witness : 

R. NEWTON DONALDSON. 

Approved August 17 A. D. 1920. 

M. M. DOYLE, 

Judge. 

4 Aug. 17,1920. 

• 

i 

I hereby certify that the Fidelity and Deposit Company of Mary¬ 
land, the Corporation surety hereon, is duly authorized by the Secre¬ 
tary of the Treasury to do business in the District of Columbia, and 
that Geo. H. Price, 209 Riggs Building, is the duly constituted 
process agent of said corporation. 

BLANCHE NEFF, 

Clerk M. C. D. C. 
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WILLIAM H. HARRIS VS. DAVID DANOV. 


Certificate of Municipal Court on Appeal. 

******* 


Date. Proceedings. 

1920. Attorney for plaintiff:—Bell, Marshall & Rice. 

Attorney for defendant:- -. 

Aug. 2. Sworn complaint filed. 

“ 2. Summons and copy issued, returnable Aug. 13, 1920, 

at 10 A. M. 

“ 2. Summons returned “Personal service.” 

“ 13. Trial and contest. 

“ 13. Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. (Appeal noted.) 

“ 17. Appeal, undertaking on, filed and approved with the 
Fidelity and Deposit Co. of Md., as surety. 

“ 26. Certificate of Appe-1 and all papers in case filed with Clerk 
of Supreme Court, D. C., and Appellant notified. 


5 This is to certify, that the foregoing is a true copy of the 

Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are all 
the original papers filed in said cause. 

Witness, the Honorable Judges of said Court this 26th. day of 
Aug. A. D. 1920. 


BLANCHE NEFF, 


Clerk. 


By H. M. HULL, 

Assistant Clerk. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 


Affidavit of Plaintiff. 

Filed September 23,1920. 

******* 
District of Columbia, To wit: 

I, Dave Danov, personally appearing before me, a Notary Public, 
in and for the District of Columbia, wdio being first duly sworn 
deposes and says; that he is the plaintiff in the above entitled case, 
and that William H. Harris is the defendant, and that affiant is 
entitled to the possession of house and premises known as 322 Penn¬ 
sylvania Avenue Southeast, Washington, D. C., which said premises 
are now in the possession of the defendant and are wrongfully with¬ 
held from the plaintiff by said defendant. Affiant says that said 
defendant was in possession of said premises as a monthly tenant by 
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virtue of an agreement with an agent of the former owner of said 
property. That affiant by deed dated the 20th day of April, 
0 1920 and recorded among the land records of the District 

of Columbia, on the 22nd day of April, 1920, acquired a fee 
simple interest to said property from one Azrael Furr et ux., the 
then owner of same. That thereafter on the first day of July, 1920, 
after affiant had acquired title to said property, he served the said 
William H. Harris personally with a Notice to quit (a copy of 
which is attached hereto and prayed to be read and considered as 
a part hereof). 

That upon the expiration of said Notice to Quit, as- will appear 
from the record in these proceedings plaintiff instituted a suit for 
possession of said premises in the Municipal Court of the District 
of Columbia, which said suit resulted in a judgment for the plaintiff, 
from which judgment defendant has appealed to this Court. Affiant 
further says that since the expiration of said Notice to quit he has 
not accepted any rent for said property from the defendant. 

DAVE DANOV. 

Subscribed and sworn to before me this 15 day of Sept., 1920. 
[seal ] FREDERICK J. RICE, 

Notary Public, D. C. 


Copy of Notice to Quit. 

******* 


To William H. Harris, 

322 Penn. Ave. S. E., 
Washington, D. C.: 


July First, 1920. 


As the undersigned owner is desirous of having possession 
7 of premises known as No. 322 Pennsylvania Avenue South¬ 
east, Washington, D. C., the undersigned owner hereby gives 
you thirty days notice to remove from and quit said premises. 

(Signed) DAVE DANOV. 


Enter appearance of Bell, Marshall & Rice as attys. for pltf. 


Affidavit of Defense under Law Rule No. 19. 
Filed October 12, 1920. 

******* 


District of Columbia, ss: 

I, William H. Harris, being first duly sworn according to law, 
upon my oath state that I am the defendant named in this proceed¬ 
ing in which Dave Danov is plaintiff by which it is attempted by the 
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WILLIAM H. HARRIS VS. DAVID DANOV. 


plaintiff to obtain possession of a portion of premises No. 322 Penn¬ 
sylvania Avenue, Southeast, in this City, in which I carry on a mov¬ 
ing picture business, and I deny the right of the plaintiff to recover 
possession thereof on the following among other grounds: 

First. No facts or circumstances are set forth in the Affidavit of 
Merit filed herein which constitute even a prima facie right by the 
plaintiff to the possession of the said property and I claim all benefit 
and advantage of the deficiencies and short-comings in the plaintiff’s 
affidavit in the same manner and with the same effect as if I 

8 had moved to strike out the same or demurred thereto and 
do not waive such benefit by this affidavit. 

Second. I am advised by Counsel and on such advice aver that in¬ 
asmuch as plaintiff has not in his Affidavit of Merit set forth any 
facts or circumstances which, in law, entitle him to the possession of 
the said property, that I am not called upon to set forth under the 
aforesaid rule any defense to the action, nevertheless, out of an 
abundance of caution, and in order to protect my rights and interest 
in the premises I claim all benefit and advantage afforded by the Act 
of Congress known as the Ball Rent Act and also known as an amend¬ 
ment of the Food Control Act of August 10, 1917 and cited as “The 
Food Control and the District of Columbia Rents Act”. 

Third. That I am engaged in the moving picture business in the 
aforesaid premises and have spent a large amount of money in mak¬ 
ing the said premises suitable for my use and business and to dis- 
)>ossess me at the present time would subject me to irreparable loss 
and damage. Another part of the same building in which I am lo¬ 
cated, occupied by one Cerrone as a barber shop, has also been sued 
for by the plaintiff and that suit is now pending before this honorable 
Court and is known as Law Cause No. 64174. 

Fourth. It does not appear from the Affidavit of Merit in this 
Cause that the plaintiff is the sole owner of the said property or that 
lie desires the same for actual and bone fide occupancy by himself, or 
his wife, children, or dependents, or for the purpose of tearing down 
or razing the same in order immediately to construct new rental prop¬ 
erty, hotel, or apartment, and affiant avers and expects to prove by 
competent evidence at the hearing of this Cause that the plain- 

9 tiff is vested with only an undivided one-half interest and es¬ 
tate in the said property, the other half interest therein being 

owned by Max Smoilow, and that the deed referred to in the Affi¬ 
davit of Merit recorded April 22, 1920 conveyed the aforesaid prop¬ 
erty to the plaintiff and the said Max Smoilow as tenants in common, 
and as far as plaintiff is advised they are now the owners of said 
property. 

Fifth. This affiant is also advised—without waiving the defenses 
already interposed but insisting thereon—and therefore avers that 
the notice to quit signed by Dave Danov alone and copied in the Affi¬ 
davit of Merit is insufficient in law as a notice to quit and that there¬ 
fore for that reason plaintiff cannot prevail. 

WM. H. HARRIS. 
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Subscribed and sworn to before me this 11th day of October A. D., 
1920. 

'[seal.] CLARENCE F. DONOHOE, 

Notary Public, D. C. 


GEORGE C. GERTMAN, 

A tty. 

Motion for Judgment. 

Filed November 23, 1020. 

******* 

Now comes the plaintiff, and moves the Court for judgment in the 
above entitled cause for failure of the defendant to file a sufficient 
affidavit of defense. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 


10 Mr. George C. Gertman, 

Attorney for Defendant, 

Century Building: 

Please take notice that the foregoing motion will be for hearing 
before the Justice to whom it may be assigned on Friday, the 26th 
day of November, 1920, at 10 o’clock, A. M., or as soon thereafter as 
counsel can be heard. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, December 13th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

****** He 

Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiff’s motion for judgment under Rule Nine¬ 
teen (Law) being considered is hereby granted. 

Wherefore, it is considered that the plaintiff do have and recover 
of defendant possession of the premises No. 322 Pennsylvania Ave¬ 
nue Southeast, located in the District of Columbia, and recover 
against defendant and Fidelity and Deposit Company of Md., surety, 
his costs of defense to be taxed by the clerk, and have execution 
thereof. 

From the foregoing judgment the defendant by his said attorney, 
in open court, notes an appeal to the Court of Appeals, and the 

11 maximum of an undertaking to operate as a supersedeas is 
hereby fixed in the sum of One Thousand Dollars. 
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Memorandum. 

December 14, 1921.-—Undertaking as supersedeas approved and 
filed. 

Designation of Record. 

Filed December 28, 1920. 

******* 

The Clerk will please incorporate the following in the record on ap¬ 
peal of this cause to the Court of Appeals: 

First. Municipal Court proceedings in their entirety filed August 
27, 1920. 

Second. Affidavit of plaintiff filed September 23, 1920. 

Third. Affidavit of defendant filed October 12, 1920. 

Fourth. Motion for judgment under Rule 19 filed November 23. 
1920. 

Fifth. Entry of judgment on docket December 13, 1920. 

Sixth. Copy of minutes of the Court of December 13, 1920 in 
Law Minutes Book 69, page 342. 

Seventh. Notation of filing and approval of undertaking on De¬ 
cember 14, 1920. 

Eighth. Assignment of Errors. 

Ninth. Copy of docket entries. 

12 Tenth. This designation. 

GEORGE C. GERTMAN, 

Attorney for Appellant. 


Assignment of Errors. 

• • f 

Filed January 3, 1921. 

******* 

1. The Court erred in holding that the plaintiff’s affidavit of 
merit under Rule 19 was sufficient. 

2. The Court erred in holding that the plaintiff in his said 
affidavit of merit under Rule 19 asserted any contractural relationship 
of landlord and tenant with the defendant. 

3. The Court erred in holding that there existed a contractural 
relationship between the plaintiff and the defendant of landlord and 
tenant for the premises involved in this cause. 

4. The Court erred in holding that the defendant’s affidavit of 
defense was insufficient. 

5. The Court erred in granting judgment against the defendant 
and his surety. 

GEORGE C. GERTMAN, 
Attorney for Defendant, William H. Harris. 
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13 Docket Entries. 


******* 

Date. Proceedings. Deposits. Fees. 

1920. 

Aug. 27. Deposit toward costs by Gertman. 15.00 

“ “ Appearance, Order, Complaint, summons, 

judgment bond with Fidelity & De¬ 
posit Co. Md. Deposits, bond with 
Fidelity & Deposit Co. Md. surety and 

certificate of Municipal Court filed. 1.65 

“ “ Summons (2) issued. 2.00 


Sept. 23. Affidavit of plaintiff under Rule 19 & ap¬ 
pearance of plaintiff by attys. filed.65 

“ 27. Summons retd. Served Sept 10" “.25 

Octo. 12. Affidavit of defense under Rule 19 “.25 

Nov. 23. Motion for judgment & Notice “.50 

“ 26. Appearance D. E. Clarke for ap¬ 
pellee, order “.40 

Dec. 13. Judgt. vs. deft, for possession of premises 
No. 322 Pa. Ave. S. E. and for costs 


vs. deft. & Fidelity & Dep. Co. of Md. 

(M. 69 p. 342).90 

13. Docket <fe Index. 2.00 

14. Undertaking as supersedeas in sum of $1,- 

000.00 with Fidelity & Dep. Co. of Md., 

surety approved & filed.75 

28. Designation of record filed.25 

1921. 

Jany. 3. Assignments of error “ .25 


14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64173 at Law, wherein David 
Danov is Plaintiff and William H. Harris is Defendant, as the same 
remains upon the files and of record in said Court. 


2*—3496a 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of January, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

ByW. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3496. William H. Harris, appellant, vs. David Danov. Court of 
Appeals, District of Columbia. Filed Jan. 22, 1921. Henry W. 
Hodges, clerk. 


(3134) 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 

No. 3496. 

WILLIAM H. HARRIS, APPELLANT, 

vs. 

DAVID DANOV, APPELLEE. 

APPELLANT’S BRIEF. 

GEORGE C. GERTMAN, 

# 

Attorney for Appellant 


THE LAW REPORTER PRINTING COMPANY, WASHINGTON, O. C. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 


No. 3496. 


WILLIAM H. HARRIS, APPELLANT, 

VS. 

DAVID DANOV, APPELLEE. 


APPELLANT’S BRIEF. 


This is an appeal from a judgment of the Supreme 
Court granted under Law Rule 19 in favor of the ap¬ 
pellee, who was plaintiff below. 

The assignment of errors sets forth the contentions 
of the appellant, which are as follows: 

1. The court erred in holding that the plaintiff’s 
affidavit of merit under Rule 19 was sufficient. 

2. The court erred in holding that the plaintiff 
in his said affidavit of merit under Rule 19 asserted any 
contractual relationship of landlord and tenant with the 
defendant. 

3. The court erred in holding that there existed a 
contractual relationship between the plaintiff and the 
defendant of landlord and tenant for the premises 
involved in this cause. 

4. The court erred in holding that the defendant’s 
affidavit of defense was insufficient. 

5. The court erred in granting judgment against the 
defendant and his surety. 

5768—1 
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ARGUMENT. 

Nowhere in his affidavit of merit does the appellee 
assert that the appellant is his tenant or that the con¬ 
ventional relationship of landlord and tenant exists 
between them. There is no allegation of payment of rent 
by the appellant and no allegation of assignment of the 
landlord and tenant agreement under which the tenancy 
of the appellant was created and existed. No attornment 
is alleged. 

Upon trial proof of one of these essentials is required 
before there can be a recovery. 

Willis vs. Eastern Trust & Banking Co., 169 
U. S., 295. 

How can there be any lawful recovery upon an affi¬ 
davit of merit which omits one of these essential aver¬ 
ments? 

It must be assumed that the appellee stated the facts 
of his case as strongly as he could; he did not attempt, 
by amendment, to strengthen his averments after the 
affidavit of defense was filed although the sufficiency 
of the affidavit of merit was challenged. At a trial of the 
action he would not be entitled to recovery unless he 
proved more than he alleged in his affidavit of merit. 

Affidavits of merit are construed strictly against the 
plaintiff and liberally in favor of the defendant. 

Lawrence vs. Hammond, 4 App., p. 467. 

An affidavit of merit must state a legal cause of action 
and the essential allegations can not be supplied by impli¬ 
cation, intendment or inference. Unless it so states, the 
defendant is not required to reply by affidavit of defense. 

Foertsch vs. Germuiller, 2 App., pp. 340, 345. 

Appellee does not bring himself within the provisions 
of the Ball Law and he is not the sole owner of the prop- 
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erty involved. The appellant in his affidavit of defense 
shows who the owners of the property are and what he 
expects to prove in reference thereto. 

It was earnestly contended before Mr. Justice Siddons 
that under Section 994 of the Code appellee should pre¬ 
vail even though he be an owner of an undivided half 
interest in the property in view of the provisions of 
Section 994 of the Code. I submit that Section 994 
of the Code has no relation whatever to a landlord and 
tenant proceeding, the object of which is to gain posses¬ 
sion, whereas the object of Section 994 is to determine the 
question of title. 

Brown vs. Slater, 23 App., pp. 51, 58. 

Owners of property seeking possession thereof can not. 
close their eyes to the controlling decision of the Supreme 
Court of the United States, supra, and if they desire 
judgment for possession, without trial, they must, I 
respectfully submit, set forth facts in their affidavit of 
merit showing the existence of the conventional rela¬ 
tionship of landlord and tenant. 

See article by Henry E. Davis, Esq., 1920 Wash¬ 
ington Law Reporter, page 770. 

It is respectfully submitted that the judgment should 
be reversed. 

GEORGE C. GERTMAN, 

Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA, 

January Term, 1921. 


No. 3496. 


WILLIAM H. HARRIS, APPELLANT, 

vs. 

DAVID DANOV, APPELLEE. 


BRIEF FOR APPELLEE. 


On April 20, 1920, appellee purchased of the owner 
I premises 322 Pennsylvania Avenue Southeast, Wash¬ 
ington, D. C., and on July 1, 1920, served appellant 
with a thirty day notice to quit. After the expiration 
of the notice he instituted the summary proceeding in the 
Municipal Court for possession and had judgment. On 
appeal to the Supreme Court he filed his affidavit of 
merit under Rule 19 and motion for judgment which was 
granted. Hence this appeal. 

It is contended in appellant’s brief that nowhere in 
appellant’s affidavit of merit does it appear that appeb 
lant was his tenant, or that the conventional relationship 
of landlord and tenant existed. Appellees affidavit of 
merit (Rec,, pp. 5-6) says “affiant says that the said 
defendant was in possession of said premises as a monthly 
tenant by virtue of an agreement with an agent of the 
former owner of said property.” This is not denied in 
appellant’s affidavit of defense, nor elsewhere. It is com 

6841—1 
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tended, however, that there is no allegation of the pay¬ 
ment of rent. Appellees affidavit of merit (Rec., p. 5), 
says, “affiant further says that since the expiration of 
said notice to quit he has not accepted any rent for said 
property from the defendant.” The unavoidable infer¬ 
ence is, and it is likewise true, that from April 20, 1920, 
until the expiration of the notice to quit he did accept 
rent. In this particular this case is not different from 
that of Maxwell vs. Brayshaw, 49 Appeals , D. C., p. 59 , 
in which it was said: 

t 

“Whether or not the relation of landlord and { 
tenant existed is a question of law, and not of 
fact. As to the questions of fact, plaintiff alleged 
that she was a bona fide purchaser, and this was j 
not denied.” / 

It is also contended that appellee, being a tenant in 1 
common with another, can not maintain this action! 
alone. 

Section 994 of the Code under the title, ejectment, 1 
provides that “tenants in common may sue either \ 
jointly or separately,” and Section 1225 provides that 
“whenever a lease for any definite term, or any tenancy . 
shall be terminated by notice aforesaid, and the tenant \ 
shall fail or refuse to surrender possession of the leased 
premises,” the landlord is given the choice of proceeding 
in the Supreme Court by ejectment, or in the Municipal 
Court, summarily. 

So that, the landlord being given the choice of two 
remedies, ejectment or summary proceedings, we fail to 
perceive the point of the contention that Section 994 
supra, does not authorize appellee to proceed alone in a 
summary proceeding when he, in so many words, may 
sue jointly or separately in ejectment, and has the 
choice of the two remedies as aforesaid. 

Reference is made to a newspaper article of Mr. Henry 
E. Davis published in Washington Law Reporter, 1920, 









pages 770-772. We are always glad to read after so ex¬ 
cellent an authority. But he was not writing of this 
case. His preface to the article has these words: 

“Where one purchases from its owner land in 
the District of Columbia, at the time of the 
purchase in the possession of a tenant by suffer¬ 
ance.” 

Appellee alleges in his affidavit of merit that the de¬ 
fendant was in possession of the premises as a monthly 
tenant by virtue of an agreement with an agent of the 
former owner of said property. That was not denied. 
Therefore Mr. Davis’ article can not be authority in this 
case. 

We respectfully submit that the judgment should be 
affirmed. 

D. EDWARD CLARKE, 
Attorney for Appellee . 



